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ST/\TD.lENT OF EDWARD J. LU! 
f.ZELAT!NG TO f\~v1ENDiv\Et·~TS TO CHAPTER 37 AND 37-f\ 

Pusuc HE/-\L TH REGUlJ\ TIONS, PRESEt,nED To THE DEP;\RTMEI'1T oF HEAl_TH, 
STATE OF HAWA!l 

Honolulu, Hawaii 

Juiy 31, 1973 

My name is Edwar-d J. Lui. I am Dit-ector of Environmental Affaits fot- the 

Hawa i 1ar-1 Sugar Piantei-s 1 Association. This statement is being m::de on behalf 

of the Association and its me£";\ber- companies. 

The Dcpdrtment of Health is substantially modify the require-

ments relating to water- pGl:ution control and the water quality standards by 

amendin~J Chapters 37 and 37-A of the Pub!ic Health Regulations. We recogni1.:e 

this as a slep tov,ards the State 1s assumption of authority to issue permits under· 

the i\Jational Pollutant Discharge Elimi11ation System established by Public La\'/ 

92-500. In this respect, the intent of the~;e p:-oposals !x;fore this heCJ!-ing today 

is endorsed by the· sugCir- compani(~S of Hawaii. \Ve applaud the State's intent 

to assume t·esponsibilitie:::. for the issuance of discllJrge perrnits. 

We have muny t-esetvJtions conco::;rning these propos~1ls a1Kl ~;vould like to 

prc:~c!nt a dct:'!i!e:d cJc~sc!·iplion of t!1ccse rcserv<Jtions to this hcarins.J panr:'!. 

that we be given the oppodunity to subir1it additional detailed comments to you 

in vvrilinq at Ll later cbtc l)ut bcfor·e lhe hcc;r-ing cccord is c!osc'd. 
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Our cornments on the arncnc!rnc:lts to Cl1t1pter J7 pr·incipa! !y reiJLe to their 

inconsistencies with Chapte1· 3LQ of the Ha'.vaii Revised Statutes on Environmental 

Quality. All StJte regulations estJblished for pollution contl-o! must be established 

pursuant to this law. However, in trying to adapt the State regulations to cor-rform 

to j=edera! requin:~rnents, ·we feel that errors have been committed and that 

some of the requirements of the State law have been ovedooked. Exarnpl es of these 

inconsistencies included in our statement r·eflect the extent of the conflict and certJin!y 

do not reveal a!l of the inconsistencies .. 

Our specific comments are as follows: 

(1) Definitio:~ of "Water Pollution"; page 

This definition is taken from Chapter 342, HRS. However·, it appeat-s 

that an error in for·m has been rnade in the copying of U-.is statute. The 

pht-ase 11 as will or is likely to ct-eate a nuise1nce or render such Vv'cHers 

unreasonably harmful, detrimental or injUI-ious to public heaith, safety or 

welfare, including harm, detriment or injury to public \Vater supplies, 

fish and aquatic life and 'Nildlif8, reueJtionC11 pur·poses and agt~icuttw-c:ll, 

industl-iJI, research and scientific uses of such waters'' shou!d st3rt Cit 

the left mar~Jin .as part of sub-·section (a)to rnodify b:::J~h pat·ag:-c:,phs (1) 

and (2) of section 1 (a), c~~~ \Vt"itl(Cn in/\ct 100, 1972 Session Laws. This chan:.:Je, 

vmuld nnke the definition of the term "water- pollution" conform with that intcnd(;d 

by /\ct I 00. 
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(2) Ddinition of 11 State V/:Jters 11
; page 3 

The definition, as proposed in section I (d) does not confor·m to the 

·definition of nstate Waters 11 in Chapter 3Lf2, HRS. An important phrC1se has 

been excluded from the proposal which would r·esult in a significant departure 

from ti:c: definition authorized by the statute. The phrase 11 provided that d1'aina~1e 

ditches, ponds, and reser-voit-s required as part of a pollution contt-ol system 

are exciuded 11 hus been left out of the proposed amendment. Cleat-ly, the propo~;ed 

definition of State W.:1ters for Chapter 37 goes beyond the bounds established 

.by Chapter 3it2, HRS. 

Consistency of this definition with the statute should be established. 

In addition to the above changes, we feel that ditches, ponds and re-

servoirs included <JS pad of an it-rigation system ought to be excluded from 

the definition of State Waters. These systems are privately owned <:mel are 

not subject to the uses pt·escribcd for public waters. Furthermore it would 

be unt'easonable to impose the sarne requit·ements nor-mally made on public 

recreational water·s to private waters used for irrigation purposes only. 

(3) Definition of npolluLion 11
; page 6 

In sectiun I (s) Uv2 adoption of the Feder-.JI clc.::linition of '!pol!ution 11
, 

;::s defined in sccti,Jn 502, PL92-SOO, into the Stuicc regulations is intcndc:cJ. 

\\'r.::. que::stion \NhetJ12r or not this is pi-oper in view of the definitior1 of the same 

tenn in Chi:lpter 3!!2, HRS. It seems t•J us that since these are State requ!.J-
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We have difficulty wiLh '.-vhat is rneant by Htota! volume of less th::m 50,000 

gallons on every day of the yeat- 11 in section I (w). Does this mean a discharge 

which wi II, at no time, exceed 50,000 gallons pet day? if so, then why doesn't 

it say that? lt seems to us so much simple!- to say 11 has a total volume of not 

mot'e than 50, 000 gallons per day on any day of the year." The same could 

be said for section 6 (e) or1 page 17 of the draft. 

(5) Filing fees; page 12 

Section 3 (e) establisl1es filing fees for applicants for NPDES permits. 

We note that p.::~r·agt·aph (2) and (3) appear to be inconsiste;:t with section 17 

of the proposed regulations. Vvhile section 3(e) implies that transfer of a NPDES 

permit frorn one person to anothet· and fron! one location to another, is allowed, 

section 17 prohibits such tran:::.fers. We think that it is ;·easonab!e for conditional 

transfe1·s to be allovved and request that section 17 be amended to ,-ef!ect this. 

(6) General prohibition; page ILJ. 

The second par·agt·aph of this section appea1·s to contain a drafting errot·. 

We assurne that this section is a verbatim copy of section 342-33, HRS. If so, 

the word nsystemn followin~J 11 dt·ainagerr should be deleted. 

(7) Condition:; for issu;:-mcc of Ni)DES pcrrnit; paye 33, 34 

Chuptcl- 3/!2, HRS, requires Li1dt lhc: Director determines th;Jt tl1c issuance 

of a permit be in the pul)lic inlet·est.. Furth·,;rmore, in deterrnining the public 

interest, lhc Director shall consider the envit-onmcnldi impact or tfy~ proposed 
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factor·s as stated in section 342-·G, 1-il:ZS. These requirements ure not reflected 

in the proposed regu Ia tions. \Ve recommend th0t section 15 be appr-opr iJ teiy 

amended to be consistent with State lavv. 

The first condition fot' approval of a NPDES penr1it t'equires the application 

of the best practicable control technology for the reduction of pollutant dischar-g<;;s. 

It seems to us that section I 5 (a) (I) goes beyond this requirement by the addition 

of the phrase 11 so as to eliminate ct- reduce wastes to a minimum." Addition 

of this phrase \·vould appear to alter the definition of 11 best practicable control 

technology" such ti:at it extends beyond whatever guidelines 'NCt'e promulgated 

to reflect this technology. We suggest that something on the order of 11 the existin~j 

tTeatment vvorks or w::Jstr; outlet is designed, built, and equipped such that 

the discharge t-efiects the application of the best pr<:~cticab!e control technology 

for the removal of pollutants" be used instead. 

(8) Transfer of NPDES permits; page 33 

Seclion 17 prohibits the transfer of permits. We think that this is too 

rcstr ictive and somev;hat contrary to lhe imp! ications of the fee scf-Jedu !e. 

The language regarding the; nontr<Jnsferability cf permits frorn one piece of 

cquipmer1t to another is confusing and misleading. To what extent does this 

apply? V·/hc:1l is mcont by a piece of r.::quipment? The prohibition should <:-:pply 

only tCJ the tr<lnsfer of a pcrrnit fro:n one cJischar~;c to cHJOUl<::r, ail c_,ther transf0r~; 

be::i:tg clllowable. 
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(q} Com[Jliance sch::::dules; P2DC~ ~~2 

Section 21 (a) refers to sectio11 19 (cl) and (e). \Nhere are these sections? 

Tlwy are not contained in our copy of the draft as obtained from the Department. 

(10) lv\onitoring requirements; page 54 

The pr·oposed regulations require that al! d ischatges with three exceptions 

shall be monitored by the pet·rnitee for flow and pollutant content. We expect 

that some of our intermittent and irrigation tailv·:uter discharges \Nill not fall 

under these exceptions. Fudhermore, we think it \Vould be unreasonable 

for the Director to require such monitot·ing of these dischatges whose occurance 

and location are more often than not. discovered after the fact. \Ve request· 

that section 26 be amended such that the minimum monilot·ing 1·equ!rements 

vvou!cl not apply to accidental cliscr·,C:lrge of in·igation tailwater. 

(ll) Exclusions 

We request that. exclusions, appiicable to Ha\vali, from permit requirements 

as contained in subsection !25. 4 of Part LW, Code of Feder·a! Regulations, be 

included in u-.ese <:Jrnenclrnents. The r·ationa!e foi· exciuc!i:lg certain types of 

discharges was rnade abundantly clear dw·i119 the revievv of federal reguidtions 

t·elati ng to the NZ1tic•na! Pol! utzmt D i sch::Jrgc Elimination System. 

Vfc note tii.;L ce·Lciit1 rvovisicms of Ch<:lp\.er 37-,~, \\'.::tcr Quolity Stnndarcls, 

are p1·oposed \.o be substantially arnended. In ge:nt::r<:Ji it 3ppears that the water 

qua! ily :.>l::lnc!;.:n·ds the:nsc!ves clre 11ot \.o IJe signi f!cantly <:Hnencled, a! though the 
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to Uli!·c:~:sonab!c rt::C]uirunents bor--n of these i11vaiid stancL:H·ds. Out spc::cific cornrncnts · 

are as fol imvs: 

(I) Reference to Chaptet- LrS, P!-m; page I 

This appeat-s to be in errot- and should be corrected. 

(2) Classification of Class B \Vaters; page 4 

The stated objective for this class of waters is that discharges of any 

·pollutant be controlled to the maximum degree possible. The irnplic<Jtion is 

that the best avaiabte control technology ought to be applied. This somehow 

seems incompatible with the use of these waters. We suggest that the word 

''practicableli should r-eplace the v·vord ''possible. 11 As drafted, the objective 

for Class B vvaters is not consistent with its definition. 

(3) Classification of Oahu water areas as Class /\A; page 8 

'We object to the classfication of 1/lest Loch as Class Af\. The present 

state of West Loch makes it unsuitable for the us2s intencJc;d for Class AA waler·s 

arid there is evidence to suggest that the standards for this c!2ssificat\on will 

never be achieved there. Cit-culation in this bay is poor at best and its principle 

opportunity for fiu shi ng is the inflow of \Vater from non~na rine sources. We 

request that West Loch be changed to Class/'\. 

Cldssification of Lanai \Vater a:-eas; poQC 12 

We raise this qucstio11 fo.- infonnutional pu:-poses only. Outside: of ,\\ane!e 

F3Jy, Manek: 1-bt'bur and !<<:JU:i'lc11ap.Ju Har-bor what is the classifiG;lion of the 

wotct-s around Lanai? It certainly is not clcai in the: pt-oposed rc:gulotions. 
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(S) ClassificZJtion of lk1ui \Nate;,s in Class/\; puge i3 

Section 5 (/\) (G) (b) states that ali coastal 'N2te\~s C:1nd non--tidal br-ackish 

and saline waters not included in.any other class are to be Class A. We are 

concerned that the proposed classification now includes Kealia and l<anaha 

ponds on Maui in Class A waters. Both of these ponds receive discharges 

of irr-igation water from the Havvai i;::m Commerical and Sugar Company. It 

has b'~en shown that per,iodic dischal-ges of water into these ponds is necessary 

to keep thent fl"Olil dt-ying up and thus eliminating the unique eco-systems in 

the brackish areas. Fot- the record, discharges into Kanaha pond a1·e rnade 

at the request of the State's Division of Fish and Game. \\'e think these two 

ponds ought to be excluded from any classification. 

(6). Classification of freshvvater areas; page 15 

Under the proposed classification system, all freshwatet- areas vvi II 

be either Class I or Class 2. vVc:.: strongly oppose such a classification. There 

is no way that adequate contt"o! over wat0r quality i::an be maintained such 

that the waters contain0d in our irri9ation systern wili co1-:form to the requir-e-

rnents of Class 2. ln addition, it will nc longer be feasible for- private i;Tigation 

systems to absorb discharges of sevva~;e effluent as a means of disposal of rnunicipa! 

wastC't/atct. r= ina I I y, these pi" ivatcly OV.'ned and nt::>naged water systerns are 

conLJined and used within corn}nny pr-operty. Trw St<JI:e has no business rc:gu!::tlir!g 

t11c quc:llity of waters used for in·i~y::ting sugarcune unlc::;s it is cJcrnonstr<Jted 

to be hannfu! lo tl1e public intcn~st fo:· these INalers to exceed the wJtcr quaiity 

i!l puliutio:l contr'ol systcu1s should !)t.:c excluded fnmt t!h~ fresh water starKLJrds. 



-9--

Proposed c::ncndernc:n~s to section G (f->d (3) pr'Ohibit:.~ suL)sL:::ncr2s in :Jnlounts 

sufficient to change the existing color, turbidity or othet- umditions in the 

r·eceiving vvater·s. It seerns to us that any discharge not identical to the receiving 

waters in every way \viii impc;r·t a change to the receiving watet-. Such iJ standa1·d 

would only allow r·eceiving v.;ate'r to be discharged into itself and is unreasonably 

stringent. What use are the specific standards with a basic standar·d such as 

this which no ·discharge could possibly meet? We suggest inclusion of the 

word 11 substantia!!y 11 such that the phrase would read 11 
••• or in amounts sufficient 

to substanti<:dly change the existing color, ... 11 

The fourth standard, section 6 (A) (i-t) ! imits the amount of 11 high temperature 11 

to amounts less than that sufficient to interfe:~e with any beneficial use of the 

water. We believe lhat the cor-rect terrnino!of)y is 11 heat 11 l-athe!- than "high 

. temperatut-e. 11 

( ---------------------- ·--- ------

1 The use of the 96-hout· bioassay as prop~~s-~~~ is highly suspect as a valid 

critt:fiori. There are too many variables involved in the suntiVai of marine 

organisms lo give significar1ce to C.1 test desig11ed for fr·esh water systems. 

The conditions of the test can create situations \Nhich would never occur in 

the open ocei:!n. We question its use in est<:lblishing cornpli011ee with the v:ater 

quai ity stzmd<:1rd. 

s,xtion G (a) (5) requires U1al all w<J\.ers shall be~ free of soil par·ticles 

resulting fi'Ofll er-osion unlc::ss it can be sho\'vn that the land is being managed 

in accorddncc with sui! conscn;.Jtion practices JcccptCJb!r(to the:. Dit'cctol-. 
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is the Soil Conser·vation Sc:rvic.e, _~,-vho specializes in this area. 

(8) Specific stc:mclards pH; pJge 20, 21 

The standards for Class AA appeat·s to us to be unrealistic and does 

not tal-<:e the pH of naturally occurring seav;ater into i:lccount. To illustrate, 

the pH of norrnal, unaltered seawater· has a range of 8. 0 to 8. 3. If a deviation 

of. one-half unit ft·om the natural state is allowed, then it stands to t·eason that 

the lowest allowable value ought to be 7.5 and the highest 8.8. We suggest 

that the I irnit for Class AA reflect this computation. 

Similarly, the allowable high value for Class A, B, ! and 2 ought to 

be at least B. 3. 

(9) Specific standar·ds nuVients; pa~;e 21 

Vve question the values shown in the proposed amendrnents. There is 

sufficient evlcienu: to indicate that most of these values are commonly exceeded 

!n nJtura! ly unallered vvaters within the State. The standards should reflect 

allowable changes f;·om the natur-al ~;tate rather than be in t21·ms of specific, 

inflexible values V/hicl1 cannot acccJunl for nor·mal var·iation. 

(10) Zones of Mi:<ing; pa~;e 2S 

The amendments to Sectio;l 7 now esl~::b!i:::.h the zone of mixing JS a variance 

of mixing, as or·i::Jin;:}!!y intended, was a separate classificZltion of StCJte waters t0 

be:. est;3blishc:d c:Jl t:1c di~;crdion of thc2 Dirc:ctor uncJe1· such COIKjitions as lw m.Jy 
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as defined u:1dei- Chapter· 3Li'2, HRS, but J scpar.:'1tc and distincL c!os~:>ificatioll 

of v;c:tel- to be used for- the assirnilation of municipr:d, agricuitur;c3! cli!cl industrial 

discharges. 

(11) Zone of rnixing requirements; page 28 

Section 7(f) (3) t-equires that every zone of rnixing include, as a minimum, 

effluent and receiving water monitoring, and a progr-am of research to develop 

practicable alternutives to the pesent methods of tteatrnent 01~ control. Frankiy, 

\Ve don't undet-stand this t-equirement. If the application or best practicable 

treatment 01- contl-ol is t-eq:.Jii-ed fot- a zone of rnixin9 as proposed in section 

7 (e) (Lf] why then is there a t-equ:rement that research be done to seek an aiter·n:::1tive 

to what is already best practicable treatment? We suspect that th:s requit-emc:nt 

pertains to zones of mixing granted under section 7(f) (I); however, this is 

nol the vvay the amendment is drafted. In one case the ~-equir-ement is superfluo•.Js 

and nut needed and in the other-, a reor-ganiza~ion is needed. 

(12) Zone of rnixing duration; page 28 

The pt-oposed maximum duration for a zone of mixing is five years. 

We think that this is too short. Chapter 342, HRS, allows a mc:xirnurn of 10 

ye0rs fot v2riances. If a zone of rnixing is to be a vari;:mce (with ·vvl1ich we 

disaeJree), this ou9ht to be included in the proposed regulation. Fo1~ accidental 

clischzJrges of irri~JJtiun tailwat•,;r in p:Jrticuiar, the rnaxirnurn 5 year durdtion 

\Viii n::sult in wasted effor-t- on the part of both the State ancJ the) sugar cornpc1nic:s. 

(13) Zone of mixing- EP/\ approval; pa~:Je 29 
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The provisiOIIS of section 7 (j") siuu!cl bo clelc:lcd in their entirety. We 

do''~)\ believe that it is within t!:':~ purview of the EPA i:o exercise such author·ity 

over the gr·anting of zo::es of mi><!ng. This is a state n::sponsibi!ity authorized 

by state lavv. The federal statute no·Nhere authorizes the EPA to grant such 

approvals or make such denials. 

Genera I Comments 

Substantial chan•;:JCS an:: proposed for both Chapter 37 and 37A. Chapter 37 

has been completely rewitten to incot·porate some of the procedures pi·esently containc;d 

in EPA re~Julations. There seems to have been some diificulty in rnet·ging the Fede..-a! 

and State requirement such that Chapter 37 could be the compn:!hensive document 

needed fot· State administration of the NPDES permit system. After careful 

review, we have conciuded that Chapter 37, as proposed, is not clearly written 

and confusing. The relationship arnong its various ptovisions is difficult 

to understand. 

Vve realize that arnendments to Chaptet· 37 and 37/\ are necessary for the 

State to obtain authority to issue NPDES perm its. However, we do not believe 

that the need is so pressing as to force the adoption of confusing t·e~jtl!ations. 

We urge the Dep::wtment of Health to review !.he pi~oposed regulations for the 

express pur-pose of impn)Ving the draft 0efot·e this hcat·ing today. Many cha11<JCS 

need to b2 mad0. It v.rili be a difficult job but it v1ill f:;e far bette;· t·J take the 

tim<? to fonnuiJte good regulations th<Jn lo aclopt unenfo1·cc:;:;ble and unn'asonablc 

ones just for the sake of expedience. 

Thank you for· this oppor·tunity to testily. This conc:!udc~s my st0lement. 


